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This note looks at the work the Tax Law Review Committee (TLRC) has done
since its inauguration in October 1994. The TLRC was established by the
Institute for Fiscal Studies in the autumn of 1994. It is independent of
government but has received cross-party support. Treasury Ministers and
government departments have been fully consulted and apprised of the work, and
they have been most supportive and helpful.
The establishment of the TLRC was a manifestation of the depth of concern
about the state of the UK tax system. The volume of tax legislation has been
growing remorselessly, with the last four Finance Acts by far the longest on
record. The Inland Revenue now estimates that there are 6,000 pages of primary
and secondary legislation on the statute-book concerning direct tax alone, and
behind this there are tens of thousands of pages of non-statutory materials: extra-
statutory concessions, statements of practice, internal manuals and so on.
Moreover, there was a perception that tax legislation was becoming ever more
detailed and more difficult to comprehend. There was also increasing concern
about a number of other controversial aspects of the tax system.
However, until the TLRC was established, no one body had responsibility for
asking fundamental questions, independently and objectively, about whether the
tax system is working as intended; how efficiently it is working; and whether the
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burdens it places on taxpayers and businesses are avoidable. The TLRC fills this
gap.
The TLRC’s terms of reference are ‘To keep under review the state and
operation of tax law in the UK’. It does not seek to question government policy.
But it does focus on whether policy is being achieved in a satisfactory and
efficient manner, and, if not, how the means of achieving the policy could be
improved.
The Committee’s members represent a broad cross-section of informed
opinion from political and public life, the judiciary, industry and commerce,
academia, the professions and government service. Some are noted for their
expertise in tax, but others bring wider experience from many other fields. The
President of the TLRC is the Rt. Hon. Lord Howe of Aberavon, PC, QC. The
Chairman is Graham Aaronson QC, chairman of the Revenue Bar Association.
The main financial support has been provided by the Bank of England, the
major banks and other financial concerns, top public industrial and commercial
companies, and the major legal and accountancy firms.
II. WORK PROJECTS
The TLRC is currently working on four projects. These are:
1.  tax legislation;
2.  tax appeals;
3.  Schedule D and Schedule E; and
4.  tax avoidance.
1. Tax Legislation
The driving force behind the establishment of the TLRC was the very
widespread feeling that tax legislation was both too voluminous — with each
succeeding Finance Act breaking the record for length set by its predecessor —
and written in an incomprehensible style. So the selection of tax legislation as
one of the initial projects was not a difficult choice.
This project looked at the way tax legislation is expressed. An interim report
was published last November and this was followed in June of this year by the
publication of a final report.
The Interim Report on Tax Legislation made principal findings.
•   that tax legislation could be — and should be — written in comprehensible
English;
•   that explanatory memoranda should accompany the legislation to give people
more help in understanding it and the courts more help in interpreting it; andThe Work of the Tax Law Review Committee
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•   that the merits of a complete rewrite of existing tax legislation should be
tested by means of a pilot exercise.
The TLRC found that the language of tax legislation is aimed at the courts: it
is framed to be accurate so as to limit the scope for the courts to interpret the
legislation other than as intended. But this undervalues clarity and accessibility
— ‘user-friendliness’. The TLRC recognised that tax legislation must be
accurate but concluded that it could be far more user-friendly without any loss of
precision. It demonstrated that this could be achieved by redrafting two blocks of
existing legislation. The basic technique can be summarised as plain English; it
involves the use of shorter sentences and clearer structure. Plain English has
been used over many years to improve the readability of insurance contracts and
other legal documents.
The TLRC recognised that tax legislation must deal with highly detailed and,
frequently, inherently difficult subjects and that it would be unreasonable to
expect its application to be clear beyond doubt in all circumstances. It therefore
proposed that the government should publish explanatory memoranda to
complement the Finance Bill, containing information relevant to the
understanding and interpretation of its provisions — such as background
material, a note of the purpose of each clause and how it would operate, worked
examples, answers to difficult points, or any other relevant matter.
Drafting legislation in more accessible language and supplementing it with
helpful explanatory memoranda are forward-looking proposals — they may help
people to understand future legislation more easily but they do not directly
improve the comprehensibility of existing legislation. This would renew itself
gradually as it is rewritten for other reasons, but this process would take many
years, during which time the situation would be far from satisfactory.
The alternative is to rewrite the existing legislation systematically. This
would involve substantial costs for both practitioners and the revenue
departments and is not a step the TLRC believes should be taken lightly.
Whether a rewrite is worth while boils down to simple mathematics: are the
long-term benefits sufficient to justify the short-term costs? This was not a
question the TLRC felt able to answer when it published its interim report since
the benefits were difficult to express qualitatively and could not be quantified. It
decided that a pilot project was the best way to illuminate the issue.
Shortly after the publication of the TLRC’s Interim Report on Tax
Legislation, the Inland Revenue produced its own report on essentially the same
subject — The Path to Tax Simplification. The conclusions of that report were
very much in line with the TLRC’s. As a result, the debate has moved on from
whether a more comprehensible drafting style was possible to how it should be
accomplished.
The TLRC invited comments on its interim report; 12 individuals and weight
organisations responded. These responses have been carefully considered andFiscal Studies
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the TLRC has, in appropriate areas, modified its original conclusions. The final
conclusions and recommendations of this project were published on 11 June in
the TLRC’s Final Report on Tax Legislation (which is available from the
Institute for Fiscal Studies).
 2. Tax Appeals
In the light of a series of proposals for reform, including the case made out by
John Avery Jones CBE in the first Philip Hardman Memorial Lecture in 1993,
the tax appeals system was seen as an appropriate topic for the Committee to
address. There were clear reasons for dissatisfaction with the status quo, and the
changes in the direct tax appeals system that would result from self-assessment
made it particularly important to take this opportunity to consider the system as a
whole.
•   There are different appeals tribunals for different taxes and these have
different powers and procedures: the General or Special Commissioners for
most direct tax matters; the VAT and Duties tribunals for indirect taxes; with
a limited role for other tribunals or courts to hear appeals at first instance on a
small range of specialist issues.
•   There are different appeals routes up through the courts: in England and
Wales, direct tax appeals from the Commissioners go to the Chancery
Division of the High Court but indirect tax appeals go to the Queen’s Bench
Division.
•   Some issues cannot be appealed by the normal route but must be the subject
of judicial review; these cases cannot be considered by the tribunal even
where it is reviewing the same facts in connection with an appeal made on
different grounds.
•   There are generally four tiers of appeal in England and Wales — tribunal,
High Court, Court of Appeal, House of Lords — but only three in Scotland
and, in direct tax cases, in Northern Ireland — tribunal, Court of Session
Inner House (in Scotland) or Court of Appeal (in Northern Ireland), House of
Lords. Leap-frog provisions are rarely used.
•   In many cases, there can be delays of five years or more before an appeal
reaches the House of Lords.
•   There are concerns about the lack of specialist tax expertise in the appellate
bodies at a number of levels.
The TLRC has studied the tax appeals system very carefully and in depth
over the last 18 months and intends to publish its provisional findings in an
interim report, probably later this year. The research is focusing on four distinct
areas which are set out briefly in the following paragraphs. These are: the need
for a rational legislative appeals code; a coherent appeals structure; alternative
dispute resolution procedures; and the transitional period.The Work of the Tax Law Review Committee
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The tax appeals system is not a system at all: it is an incoherent mass of rules,
without any uniformity as to what may be contested on appeal in the context of
any particular tax, and with restricted rights to challenge decisions of the
revenue authorities. Moreover, many of the rules governing appeals for various
taxes are scattered between and within the pieces of legislation that impose those
taxes. This makes it very difficult to discover what is appealable, the extent to
which it is appealable, the procedures to be followed and which body has
jurisdiction. The TLRC is considering how these rules could be made more
coherent and more user-friendly.
The main body of the TLRC’s research concerns the appeals structure. This
comprises four elements: the jurisdiction of tax tribunals; their composition;
their location; and the hierarchy of appeals. As noted above, the existing tax
appeal tribunals are an unsatisfactory patchwork and the TLRC is considering
whether these should be replaced by a unified system of tribunals which would
hear the first-stage appeals for all taxes, including questions arising from the
application of practice statements and interpretations published by the revenue
departments. The TLRC is also examining whether this new system should
either:
 (i) comprise a network of local tribunals to deal with straightforward cases and
a senior tribunal which would hear the larger and more complex cases, including
appeals from decisions of the local tribunals; or
(ii) comprise a single, integrated tribunal which would hear appeals at centres
around the country.
Beyond the tribunal level, the TLRC is looking at the feasibility of missing out
one judicial tier in England and Wales to bring the number of tiers into line with
that in Scotland and Northern Ireland.
A conventional hearing conducted on adversarial lines may not be the most
efficient way of dealing with all tax disputes. In some other branches of the law,
and in tax cases in other jurisdictions, alternative means of resolving disputes —
including conciliation, mediation and arbitration — are available. Streamlined
and simplified procedures may also be available for smaller cases.
In addition to speeding up the resolution of a range of cases, such procedures
might reduce the unnecessary costs and delays occasioned at present by tax
appeals that are brought by taxpayers who do not understand the legal niceties of
the arguments or simply believe the tax authority does not understand their
affairs.
The TLRC recognises that changes of the kind it is contemplating could not
be introduced overnight and is studying the best way to phase in a reformed
appeals system over an interim period.Fiscal Studies
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3. Schedule D and Schedule E
The differences in the way in which the employed and the self-employed are
taxed relate both to the administrative aspects (deduction at source under the
PAYE system for employees and not for the self-employed) and to calculation
(business income and employment income are calculated in substantially
different ways). In particular, the Schedule E rules for deduction of expenses are
more restrictive than the rules under Schedule D for the self-employed. The
initial distinction in the expense rules came about largely as a result of
legislative accident in 1922 but is now firmly established in the case law.
It may be argued that it is appropriate that different rules apply to these two
groups since the different classifications of individuals as employed or self-
employed reflect genuine economic differences. At each end of the spectrum,
this may well be true. However, this ignores changing work patterns over the
past two decades and particularly the increase in the number of self-employed
persons operating without their own employees. These factors mean that it is
becoming more difficult and arguably less logical to distinguish between
employment and self-employment for tax (and possibly National Insurance)
purposes, at least in the ways in which this is done under the current system.
The TLRC therefore questions whether the current rules achieve their
objective effectively and efficiently: there are significant areas of uncertainty
which create cost within the system; there are perceived anomalies and injustices
in the rules for calculating income as between individuals who, prima facie,
appear to be in similar economic positions; and the introduction of self-
assessment is likely to increase the difficulty created by any uncertainty of this
type.
The TLRC has taken as the logical starting-point for this project the re-
examination of the classifications of employment and self-employment for tax
purposes. The borderline between the two groups has evolved through case law
arising in the context of taxation, social security, employment and tort law, and
may not be a sensible basis for tax law under current economic and social
conditions. Investigation of the rules on computation of income, and the extent to
which taxpayers who are genuinely in similar economic circumstances are
treated differently, will follow this structural examination.
4. Tax Avoidance
Earlier this year, the TLRC announced that it was to begin work on a fourth
project, on tax avoidance. Avoidance is an emotive subject and the TLRC
recognised that this was likely to be a controversial choice of research topic.
Nevertheless, it decided to examine tax avoidance for a number of reasons.
•   Avoidance could have been looked at as part of the tax legislation project but
the TLRC felt that it was too big — and too important — a subject to beThe Work of the Tax Law Review Committee
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addressed within that project. The Interim Report on Tax Legislation
indicated that the TLRC would return to the subject as a separate topic.
•   In its report The Path to Tax Simplification, the Inland Revenue proposed a
full rewrite of existing tax legislation. A number of issues arise on a rewrite,
one of which is whether a new way of dealing with tax avoidance is needed
when the legislation is written in plain English.
•   In its consultative document on pre-transaction rulings published in
November 1995, the Revenue indicated that, unless it was to be allowed to
refuse to rule on transactions which in its view were tainted with avoidance
motives, existing legislation would have to be `strengthened’. The
consultative document set out three ways of achieving this:
(i) new provisions to counter specific instances of avoidance;
(ii) a fundamental structural review of the UK tax system; or
(iii) a general anti-avoidance provision.
•   The Labour Party has also indicated that, should it win the next general
election, it intends to legislate against tax avoidance.
•   The TLRC believes the way avoidance is currently dealt with is no longer
tenable. It has come in for considerable criticism recently — for example, the
VAT anti-avoidance provisions in this year’s Finance Act. Impenetrable and
incomprehensible legislation stems, in substantial part, from the draftsmen’s
attempts to plug existing loopholes and to avoid leaving new ones.
So despite the undoubted difficulty of the subject matter, the TLRC believes
it is not an issue that can be ducked — it is on the public agenda anyway. But if
there is a prospect that changes will be made in the way in which avoidance is
dealt with, it believes that it is vitally important that there should be a thorough
review of the whole subject by an independent body; otherwise, the wrong
solutions may be adopted. The TLRC, with its broad commercial, professional
and government expertise, is well placed to undertake such a review.
III. CONCLUDING REMARKS
The formation and financing almost entirely by the private sector of a committee
to review aspects of the tax system bear witness to the depth of unease at the
state into which our system of taxation had fallen by 1994. In many ways, the
need for such a committee remains as keen now as it was then; many
commentators continue to criticise the direction in which tax law is moving —
for example, both the VAT grouping provisions and the corporate and
government debt provisions in this year’s Finance Act have been severely
criticised.
Nevertheless, there is reason to hope that the TLRC is having some effect. Its
first proposals, published in November 1995 in the Interim Report on Tax
Legislation, have very largely been accepted by the government. Whilst someFiscal Studies
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people have been disappointed that Finance Act 1996 shows little change in
drafting style compared with its predecessors, that Act was in the main drafted
before the TLRC and the Revenue had published their reports. The TLRC has
always believed that change in new Finance Bill legislation would come
gradually and in tandem with the rewriting of existing legislation. If simple
answers had existed, they would have been discovered before now, without the
TLRC needing to identify them. The 1997 Finance Bill is also likely to employ
the more traditional drafting style. The real test will come with later Bills drafted
after the first tranche of the rewrite of existing legislation has been published.
For more information about the Tax Law Review Committee, contact the
Institute for Fiscal Studies, 7 Ridgmount Street, London, WC1E 7AE. The
TLRC’s  Interim Report on Tax Legislation and its Final Report on Tax
Legislation, price £12.50 each, can be ordered from IFS at the above address or
from IFS’s web site (http://www.ifs.org.uk/).